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Court of Appeals of the District of Columbia 


No. 5852. | 

Owens Motor Company, Inc., a Corporation, Plaintiff in 

Error, 

vs. 

Sallie A. Williford and Dallas C. Williford. 


1 Municipal Court of the District of Columbia. 

No. 253,713 ! 

I 

I 

Sallie A. Williford and Dallas C. Williforij, Plaintiffs, 

vs. | 

Owens Motor Company, Inc., a Corporation, Defendants. 

United States of America, | 

District of Columbia , ss: 

Be it remembered, That in the Municipal Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 

i 

i 

2 Bill of Particulars . 


Filed July 20, 1932. 

Purchase price of one (1) Chevrolet 

Motor, 2,294,626. 

Finance charge . 

By Cash . 

Allowance . 

7 consecutive monthly payments, $37.00 
each . 


Cabriolet 

I 


$180.64 

59.jl6 

| 

259.00 


$793.00 

76.00 


499.00 


Deferred balance 


218.00 


i 
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Resale price (Nov. 23, 1931). 544.00 

Less deferred balance. 218.00 

Surplus on resale. 326.00 

Unearned finance charge. 76.00 

Amount claimed. 402.00 


with interest from November 23, 1931, and costs. 

(Signed) JACOB N. HALPER, 

Attorney for Plaintiff . 

Affidavit of Merit. 

Filed July 20, 1932. 

District of Columbia, ss : 

Dallas C. Williford, being first duly sworn on oath, de¬ 
poses and says that he makes this affidavit on his own be¬ 
half, and on behalf of his co-plaintiff, being thereunto duly 
authorized; plaintiffs have a meritorious cause of action 
against said defendant, there being justly due and owing 
by the defendant to the plaintiffs the sum of four hundred 
and two dollars ($402.00) with interest from November 23, 

1931, exclusive of all set-offs and just grounds of 
3 defense, said cause of action being as follows: 

On March 4, 1931, the plaintiffs purchased from 
the defendant an automobile for $793.00, paying thereon in 
money and cash and property, the sum of $499.00, leaving a 
balance of $218.00 due the defendant. Thereafter the de¬ 
fendant re-took the automobile and resold it for a price of 
$544.00, leaving a surplus of $326.00 which together with 
the sum of $76.00 which the plaintiffs paid as finance 
charges, and which charges were unearned, left a balance 
due these plaintiffs of $402.00 which -ehy claim as afore¬ 
said. 

(Signed) DALLAS I. WILLIFORD. 

Subscribed and sworn to before me this 19 day of July, 
1932. 

(Signed) A. S. OFFUTT, 

Notary Public, D. C. 
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I 

Affidavit of Defense . 

Filed August 26, 1932. j 

R. L. W. Owens, being first duly sworn, on oath states 
that he is President of the Owens Motor Company, Inc., 
a corporation, the defendant in the above entitled cause, 
has personal knowledge of the facts hereinafter contained, 
and makes this affidavit as the agent and on behalf of the 
defendant. 

This affiant admits that on or about the 4th dpy of March, 
1931, the plaintiffs purchased from the defendant the auto¬ 
mobile mentioned in the Particulars of Dtemand filed 
herein, and agreed to pay therefor the sum o£ $792.00, of 
which amount the plaintiffs paid $239.00, leaving a balance 
of $553.00, for which amount the plaintiffs executed and de¬ 
livered to the defendant their promissory notp, payable in 
equal monthly installments of $37.00. Oh the date of 
4 said sale, the plaintiffs also executed and delivered 
to the defendant a conditional sales agreement by 
which the plaintiffs agreed that the title to said automobile 
should remain in the defendant or its assigns, and that 
upon default in the payment of any monthly installment on 
the aforesaid note, the defendant or its assigns might re¬ 
possess said automobile and that any payments thereto¬ 
fore made by the plaintiffs upon said note nfight, at the 
option of the defendant or its assigns, be treated as liqui¬ 
dated damages for the use and depreciation qf said auto¬ 
mobile which in the possession of the plaintiffs. Immedi¬ 
ately after the execution by the plaintiffs of the aforesaid 
note and conditional sales agreement, the defendant, for 
value, endorsed and assigned said note and contract to the 
Commercial Investment Trust Corporation, tp which the 
plaintiffs thereafter made the monthly payments provided 
for in said note. In, to wit, the month of October, 1931, 
the plaintiffs defaulted in the payment of the monthly in¬ 
stallment due on said note, and thereupon the Commercial 
Investment Trust Corporation, in pursuance of the pro¬ 
visions of said conditional sales agreement, repossessed 
said automobile and sold the same to the defendant herein. 

This affiant denies that on the resale of said automobile 
the defendant realized any profit, and avers the fact to be 
that the defendant sustained a loss of, to wit, $25.00 by 
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reason of the breach of the aforesaid contract by the plain¬ 
tiffs and the repurchase of said automobile by the de¬ 
fendant. 

Wherefore this affiant says that the defendant is not 
indebted to the plaintiffs in the sum of $402.00, or in any 
other sum whatever. 

(Signed) R. L. W. OWEN. 

Subscribed and sworn to before me this 17th day of 
August 1932. 

(Signed) ANNIE M. STINSON, 

[seal.] Notary Public, D. C. 

5 Finding of the Court in Favor of the Plaintiffs . 

Mins. 66, p. 316. 

August 30, 1932. 

Come now the parties hereto thereupon this cause being 
heard and submitted the Court finds in favor of the plain¬ 
tiff in the sum of eighty-seven and 02/100 dollars ($87.02), 
whereupon the defendant notes an exception. 

Motion for New Trial. 

Filed September 2,1932. 

Comes now the defendant, by its attorney, Leckie and 
Sherier, and moves the court to set aside and vacate the 
finding entered in the above entitled cause on the 30th day 
of August, 1932, and grant a new trial, and for ground of 
said motion says : 

1. That the finding is contrary to law. 

LECKIE & SHEKIER, 

(Signed) By JOSEPH T. SHERIER, 

JOSEPH T. SHERIER, 

1001 1 5th Street N. W., 
Attorneys for Defendant. 

To Jacob N. Halper, Esq., 

Denrike Building, 

Attorney for plaintiffs: 

Please take notice that the above motion will be set for 
hearing on September 6th, 1932 at 10 o’clock A. M. 

(Signed) JOSEPH T. SHERIER, 

Attorneys for Defendant. 



T 

! 

i 
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Service of a copy of the foregoing motion and notice ac¬ 
knowledged this 1st day of September, 1932. J 

(Signed) J. N. HAMPER, 

Attorney for Plaintiffs. 

6 Order Overruling Motion for New Trial and Entering 

Judgment on the Finding. j 

Mins. 66, p. 410. 

October 3, 1932. 


Comes now the parties hereto by their respective attor¬ 
neys of record and the motion for a new trial filed herein 
being considered it is ordered that said motiofi be, and the 
same is hereby overruled, and thereupon the defendant 
notes an exception. 

Wherefore it is considered that the plaintiif recover of 
the defendant the sum of eighty-seven and 02/100 dollars 
($87.02) with interest from November 23, 19$1, and costs 
and have execution thereof. 


Memorandum of Submission to Court of Bill of Exceptions 
and Order Making Same Part of the Record. 


Mins. 69, p. 11. 


November 3, 1932. 

Come now the parties hereto by their respective attor¬ 
neys of record. Wherefore, the bill of exceptions taken at 
the trial of this cause is submitted to the court jto be settled. 

Further, the Court having this day signed the bill of 
exceptions taken at the trial of this cause, and heretofore 
submitted, now hereby orders the same of j record nunc 
pro tunc. 

7 In the Municipal Court of the District of Columbia. 

No. 253,713. | 

i 

Sallie A. Williford and Dallas C. Williford, Plaintiffs, 


vs. 


i 


Owens Motor Company, Inc., a Corporation^ Defendant. 


Bill of Exceptions. 

Be it remembered that the above entitled c^use came on 
for trial before Judge James A. Cobb, without a jury, on 
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October 3rd, 1932; Jacob N. Halper appearing for the 
plaintiffs and Joseph T. Sherier representing the defendant. 

And thereupon the plaintiffs, to maintain the issues upon 
their part joined, gave evidence tending to prove as follows: 

On or about March 4, 1931 the plaintiffs purchased from 
the defendant, a dealer in automobiles, a Chevrolet auto¬ 
mobile, for which they agreed to pay $792.00, of which 
amount they paid in cash and by allowance made by the 
defendant for a used car, the aggregate sum of $239.00, and 
gave their promissory note for the balance of $553.00, pay¬ 
able in monthly installments of $37.00. At the same time 
the plaintiffs executed and delivered to the defendant a 
conditional sales agreement by which they agreed that the 
title to the automobile so purchased by them should remain 
in the defendant or its assigns until the entire purchase 
price was paid, and that upon default in the payment of 
any monthly installment due upon said note, the 
8 defendant or its assigns might repossess said auto¬ 
mobile, and further provided: 

“I agree that if within five days after such retaking I 
fail to redeem the chattel by payment of the unpaid baLance 
and the expense of retaking, you may, at your option make 
such disposition of said chattel as you shall deem fit, and all 
pa ymen ts made by me or us shall be retained by you as 
liquidated damages for the use of said chattel while in my 
or our possession, and not as a penalty, 'iSr said chattel 
may be sold with or without notice either at public or pri¬ 
vate sale at which you or your assigns may purchase _and— 
the proceeds, less the expense of taking, removing, holding, 
repairing and selling said chattel, plus 15% of the unpaid 
balance or, at the option of you or your assigns, a reason¬ 
able sum*as attorney’s fees shall be credited upon the 
amount unpaid hereunder; or without such sale there may 
be credited upon the unpaid amount the fair market value 
of said chattel at the time of repossessing same, and in 
either ev ent, in consideration of the use and depreciation 
of said Chattel and as liquidated damages for the breach of 
this contract I or we promise and agree to pay the balance 
forthwith.” 

The car was delivered to the plaintiffs and remained in 
their possession until the month of November, 1931, the 
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plaintiffs in the meantime having made five monthly pay¬ 
ments upon said note. In the month of November, 1931 the 
said automobile was repossessed and thereafteif sold by the 
defendant. The amount realized by the defendant upon the 
resale, plus the payments theretofore made by tjie plaintiffs, 
exceeded by $87.02 the price the plaintiffs originally agreed 
to pay for said automobile. 


And thereupon the defendant, to maintain the issues 
upon its part joined, gave evidence tending to prove as 
follows: 


Immediately after the execution of said not^ and agree¬ 
ment by the plaintiffs, the defendant, for value, assigned 
and transferred all of its right, title and interest in and to 
said note and conditional sales agreement to tjie Commer¬ 
cial Investment Trust Corporation, to which the plaintiffs 
thereafter made five monthly payments upon said note. 

In the month of November, 1931, the plaintiffs, being in 
default in the pa} T ment of three monthly installments upon 
said note, the Commercial Investment Trust Corporation 
repossessed said automobile and, after waiting five days 
for the plaintiffs to redeem the same by paying the balance 
due on said note and the expense of repossessing, 
9 sold the same to the defendant for $368.00, that 
amount representing the balance due pn the note 
given by the plaintiffs to the defendant as parti of the pur¬ 
chase price of said automobile. After the repurchase of 
said automobile by the defendant from the Commercial In¬ 
vestment Trust Corporation, the defendant reconditioned 
the automobile and sold it to one Powell, taking as part 
payment therefor a used car belonging to Powpll. The car 
thus obtained by the defendant from Powell was recondi¬ 
tioned and sold to one Rogers, the defendant ggain taking 
as part of the selling price a used car belonging to Rogers. 
The car thus obtained from Rogers was likewise recondi¬ 
tioned bv the defendant and sold to one Steel,! the defend- 
ant again taking a used car as part of the purchase price. 
After defraying the expenses of reconditioning the several 
used cars above mentioned, paying the costs of advertising 
said cars for sale, and commissions to salesmen who made 
the sales, the defendant suffered a loss of approximately 




$25.00 as the result of the transaction with the plaintiffs. 


i 

i 

i 


i 
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And thereupon the defendant closed its case and counsel 
for the plaintiffs announced that they had no testimony in 
rebuttal. Whereupon counsel for the defendant moved the 
court for judgment in its favor on the ground that the 
plaintiffs, under the express terms of the contract between 
the parties, could not recover because they had agreed, in 
the event of their default, that all payments made by them 
upon said note might, at the option of the defendant or its 
assigns, be treated as liquidated damages for the use of the 
automobile, and not as a penalty. 

And thereupon, after argument by counsel, the court held 
that the contract between the parties did not provide for 
liquidated damages, as therein expressed, but in fact im¬ 
posed a penalty and was unenforceable, and thereupon 
entered judgment for the plaintiffs for $87.02, the amount 
claimed to be the profit realized by the defendant 
10 upon the sale o’f the automobile to Powell. To which 
action of the court the defendant then and there, by 
its counsel, duly excepted, and the said exception was 
entered on the minutes of the court. 

And be it remembered that said exception taken by coun¬ 
sel for the defendant, as herein set forth, was so taken by 
said counsel then and there, and said exception was then 
and there entered upon the minutes of the judge presiding 
at the trial, and counsel for the defendant then and there 
prayed the court, and now prays the court, to sign and seal 
this Bill of Exceptions, in which is accurately set forth said 
exception and the substance of all the evidence given at the 
trial. And, at the request of said counsel, the same is 
accordingly signed and sealed and made a part of the 
record in this cause this 3rd dav of November, 1932. 

* JAMES A. COBB, 

I Judge . 

Settled by counsel. 

* 


JACOB N. HALPER, 
Counsel for Plaintiffs. 
JOSEPH T. SHERIER, 
Counsel for Defendant. 


11 Assignment of Errors . 

Comes now the defendant in the above entitled cause and 
assigns for review on appeal errors committed by the trial 
court in the following particulars: 
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I 

1. In holding that the provision of the conditional sales 
agreement executed by the parties hereto, providing for 
the forfeiture, as liquidated damages, of the | payments 
made by the plaintiffs, in the event of their default in the 
performance of the contract, imposed a penalty and was 
invalid and unenforceable. 

2. In declining to hold that the conditional s^les agree¬ 
ment between the parties provided for the ascertainment 
in advance of the damages that might flow from a breach 
of the contract by the plaintiffs and was valid apd enforce¬ 
able against them. 

(Signed) JOSEPH T. SHERIER, 

Counsel for Defendant. 

i 

Designation of Record . 

The Clerk, in preparing the Transcript of Record in the 
above entitled cause, will embody therein the following: 

1. The Bill of Particulars and Affidavit of Meiiit. 

2. The Affidavit of Defense. ! 

3. The finding of the court in favor of the plaimtiffs. 

4. Motion for new trial bv the defendant. 

5. Order overruling motion for new trial and entering 
judgment on the finding. 

6. Memorandum of submission to court of Bill of Ex¬ 
ceptions and order making same part of the record. 

7. Bill of Exceptions. j 

11 Y> 8. Assignment of Errors. 

9. Writ of Error. 

10. This Designation. 

(Signed)' JOSEPH T. SHERIER, 

Counsel for Defendant . 

The foregoing Designation of Record is satisfactory to 
the plaintiffs. 

(Signed) JACOB N. HALPER, 

Counsel for Plaintiffs. 


i 


I 

! 

i 

j 

j 

i 
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12 [Stamp:] Filed Oct. 27, 1932, Municipal Court, 
District of Columbia. 

United States of America, s $: 


The President of the United States to the Honorable James 
A. Cobb, Judge of the Municipal Court of the District of 
Columbia, Greeting: 

Because in the record and proceedings, as also in the 
rendition of the judgment of a plea which is in the said 
Municipal Court, before you, between Sallie A. Williford 
and Dallas C. Williford, plaintiffs, and Owens Motor Com¬ 
pany, Inc., a Corporation, defendant, No. 253,713, a mani¬ 
fest error hath happened, to the great damage of the said 
defendant, as by its complaint appears. We being willing 
that error, if any hath been, should be duly corrected, and 
full and speedy justice done to the parties aforesaid in 
this behalf, do command you, if judgment be therein given, 
that then, under your seal, distinctly and openly, you send 
the record and proceedings aforesaid, with all things con¬ 
cerning the same, to the Court of Appeals of the District 
of Columbia, together ^ith this writ, so that you have the 
same in the said Court of Appeals, at Washington, within 
20 days from the settling of the bill of exceptions, or within 
such additional time after the expiration of the 20 days 
as the court below or a judge thereof for sufficient cause 
shall allow; that the record and proceedings aforesaid 
being inspected, the said Court of Appeals may cause fur¬ 
ther to be done therein to correct that error, what of right 
and according to the laws and customs of the United States 
should be done. 

Witness the Honorable George E. Martin, Chief Justice 

of the said Court of Appeals, the 27th day of October, in 

the vear of our Lord one thousand nine hundred and thirtv- 
•> * 

two. 


[Seal Court of Appeals, District of Columbia.] 

HENRY W. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia . 

Allowed bv 

CHAS. IJ. ROBB, 

Associate Justice of the Court of 

Appeals of the District of Columbia . 
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[Endorsed:] Filed Oct. 27, 1932, Municipal Court, Dis¬ 
trict of Columbia. 

13 Municipal Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Blanche Neff, Clerk of the Municipal Cqurt of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages, num¬ 
bered from 1 to 13, both inclusive, to be a true and correct 
transcript of the record, according to direction of counsel 
herein filed, copy of which is made part of this transcript, 
in Cause, At Law, No. 253713, wherein Sallie A. Williford 
and Dallas C. Williford are plaintiffs, and Owens Motor 
Company, Incorporated, a corporation, is defendant, as the 
same that remains upon the files and of record in said 
Court. | 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 21st day of November, 19&2. 

[Seal Municipal Court of The District of Columbia.] 

blanchi] neff, 

Clerk. 

Endorsed on cover: In error to the Municipal Court. No. 
5852. Owens Motor Company, Inc., a corporation, plain¬ 
tiff in error, vs. Sallie A. Williford and Dallas C. Williford. 
Court of Appeals, District of Columbia. jFiled Nov. 21, 
1932. Henry W. Hodges, Clerk. 
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